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TITLE 56
LEGISLATIVE RULES
OFFICE OF MINERS' HEALTH, SAFETY AND TRAINING

SERIES 3
RULE GOVERNING THE
SAFETY OF
THOSE EMPLOYED IN AND ARCUND SURFACE
MINES IN WEST VIRGINIA

§56-3-1. General.

1.1. Scope. -- This rule governs the safety of employees in and around surface mines.

1.2. Authority. -- W. Va. Code §§22A-1-38 and 22A-1-42.

1.3. Filing Date. —March 29, 2019.

1.4. Effective Date. -- May 1, 2019.

1.5. Sunset Provision. -- This rule shall terminate and have no further force or effect upon May 1, 2024.

1.6. Applicability. -- This rule shall extend to all surface mining operations. This rule shall not apply to
any utility or railroad having facilities in the vicinity of surface mining operations unless such utility or
railroad is also the operator of such surface mining operations.

1.7. Other law applicable. - All provisions of the mining laws of this state, specifically chapter 22A,
article 2 of the code, are applicable to surface mining, except to the extent that this rule covers the specific
requirement, and except to the extent that the context of a specific provision would render its applicability
totally inappropriate to surface mining.

§56-3-2. Effect of Law and Rule.

2.1. This rule shall have the effect of law and violations shall be deemed a violation of law and so cited
with the same effect as law. All provisions of chapter 22A, article 1 of the code relative to enforcement are
applicable to the enforcement of this rule.

§56-3-3. Definitions.

3.1. Unless the contextinwhich a word or phrase appears clearly requires a different meaning, all terms
used in this rule that are not defined herein shall have the meanings set forth in W. Va. Code §22A-1-2.

3.2. Abandoned underground mine workings. -- The term "abandoned underground mine workings”
means excavation, either caved or sealed, that is deserted and in which further mining is not intended, or
open workings which are ventilated and not inspected regularly.

3.3. Accident. -- The term "accident” means any premature ignition, fire, injury, or death other than
natural causes of any person.
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3.4. Active underground mine working. -- The term "active underground mine working" means all
places in a mine that are ventilated and inspected regularly.

3.5. Agent. -- The term "agent" means any person charged with the responsibility for the operations
of all or a part of a surface mine or the supervision of the miners on a surface mine.

3.6. Approved. -- The term "approved” means in strict compliance with mining law, or, in the absence
of law, accepted by a recognized body or organization whose approval is generally recognized as

authoritative on the subject.

3.7. Armored cable. -- The term "armored cable” means a cable provided with a wrapping of metal,
usually steel wires or tapes, primarily for the purpose of mechanical protection.

3.8. Assistant mine foreman. -- Theterm "assistant mine foreman' means a certified person designated
to assist the mine foreman in the supervision of a portion or the whole of amine or of the persons employed

therein.

3.9. Barricaded. -- The term “barricaded” means to obstruct passage of person, vehicles, or flying
materials.

3.10. Berm. -- The term “berm” means a pile or mound of material or equivalent capable of restraining
a vehicle.

3.11. Blasting agent. -- The term “blasting agent” means any material consisting of a mixture of a fuel
and oxidizer which:

3.11.1. is used or intended for use in blasting;
3.11.2. is not classified as an explosive by the department of transportation;

3.11.3. passes all United States DOT tests defining blasting agent, including insensitivity to a No.
8 blasting cap in accordance with 49 CFR 173.114a.

3.12. Blasting area. -- The term “blasting area” means the area near blasting operations in which
concussion or flying material can reasonably be expected to cause injury.

3.13. Board of appeals. -- The term "board of appeals" means the board as provided for in W. Va. Code
§22A-5-1 et seq.

3.14. Board of Coal Mine Health and Safety. -- The term “board of coal mine health and safety” means
the board provided for in chapter 22A, article 6 of the code.

3.15. Brake system. -- The term “brake system” means any or all of the following systems:
3.15.1. Service brake system - the primary brake system used for stopping a vehicle.

3.15.2. Emergency stopping system - the system used for stopping a vehicle in the event of any
single failure in the service brake system.

3.15.3. Parking system - a system to hold a stopped vehicle in a stationary position.
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3.16. Branch circuit. -- The term "branch circuit" means any circuit, alternating current or direct
current, connected to and leading from the main power lines.

3.17. Cable. -- Theterm "cable" means astandard conductor (single conductor cable) or a combination
of conductors insulated from one another (multiple conductor cable).

3.18. Cast primer or booster. -- The term "cast primer or booster” means a case or pressed block or
solid high explosives (i.e., not nitroglycerin sensitized) which is normally used to detonate insensitive or
noncapsensistive explosives.

3.19. Certified electrician. -- The term "certified electrician” means any person who is qualified as a
mine electrician and who has passed an examination given by OMHST, or has at least three (3) years of
experience in performing electrical work underground in a coal mine, in the surface work areas of an
underground coal mine, in a surface coal mine, in a non-coal mine, in the mine equipment manufacturing
industry, orinany otherindustry using or manufacturing similar equipment, and has satisfactorily completed
a coal mine electrical training program approved by OMHST, or any person who is qualified as a mine
electrician in any state that recognizes certified electricians licensed in West Virginia.

3.20. Certified person. -- The term "certified person" when used to designate the kind of person to
whom the performance of a duty in connection with the operation of a mine shall be assigned, means a
person who is qualified under the provisions of this law to perform such duty.

3.21. Circuit breaker. -- The term "circuit breaker” means a device for interrupting a circuit between
separable contacts under normal or abnormal conditions.

3.22. Code. -- The term “code” means the West Virginia code, as amended.

3.23. Delta connected. -- The term "delta connected" means a power system in which the windings
or transformers or 5.C. generators are connected to form a triangular phase relationship, and with phase
conductors connected to each point of the triangle.

3.24. Detonating cord. -- The term "detonating cord” means a flexible cord containing a center core
of high explosives to detonate other explosives with which it comes in contact.

3.25. Detonating cord millisecond delay connectors. -- The term "detonating cord millisecond delay
connectors” means non-electric shotinterval (millisecond) delay devices for use in delaying blasts which are
surface initiated by detonating cord.

3.26. Detonator. -- Theterm "detonator”" means blasting caps, electrical blasting caps, and non-electric
delay blasting caps.

3.27. Director. -- The term "director” means the director of the office of miners’ health, safety and
training provided for in W. Va. Code §22A-1-3.

3.28. Effectively grounded. -- The term "effectively grounded" means grounded through a grounding
connection of sufficiently low impendance (inherent or intentionally added or both) so that fault grounds
which may occur cannot build up voltages in excess of limits established for apparatus, circuits or systems
50 grounded.
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3.29. Electric blasting caps. -- The term "electric blasting caps" means instantaneous electric blasting
caps and all types of delay electric blasting caps.

3.30. Explosives. -- The term "explosives" means any or all of the following, but is not limited to: water
gel slurries, dynamites, permissibles, pellet powder, blasting caps, electric blasting caps, non-electrical delay
blasting caps, cast primer and boosters, detonating cord, and detonating cord delay connections.

3.31. Flame-resistant cable, portable. -- The term "flame-resistant cable, portable” means a portable
flame-resistant cable that has passed the flame test of the Federal Bureau of Mines.

3.32. Ground or grounding conductor (mining). -- The term "ground or grounding conductor {mining)",
alsoreferred to as a safety ground conductor, safety ground, and frame ground, means a metallic conductor
used to connect the metal frame, or enclosure or any equipment, device or wiring system with a mine track
or other effective grounding medium.

3.33. Grounded (earthed). -- The term "grounded (earthed)"' means that the system, circuit, or
apparatus referred to is provided with a ground.

3.34. High voltage. -- The term "high voltage” means voltages of more than one thousand {1,000) volts.

3.35. Imminent danger. -- The term "imminent danger" means the existence of any condition or
practice on a surface mine which could be expected to cause death or serious physical harm before such
condition or practice can be abated.

3.36. Inspector. — The term "inspector” means a surface mine inspector employed by OMHST, pursuant
to W. Va. Code §22A-1-13.

3.37. Interested persons. -- The term"interested persons"includes the operator, members of any mine
safety committee at the mine affected and other duly authorized representative of the mine workers and
OMHST.

3.38. Lightning arrestor. -- The term "lightning arrestor” means a protective device for limiting surge
voltage on equipment by discharging or by passing surge current, it prevents continued flow or follow
current to ground and is capable of repeating these functions as specified.

3.39. Lowvoltage. -- The term "low voltage" means up to and including six hundred sixty (660) volts.

3.40. Medium voltage. -- The term "medium voltage" means voltages from six hundred sixty-one (661)
to one thousand (1,000) volts.

3.41. Mine foreman. -- The term "mine foreman" means the certified person whom the operator or
superintendent shall place in charge of the workings of the surface mine and of the persons employed
thereon.

3.42. Mine power center or distribution center. -- The term "mine power center or distribution center”
means a combined transformer or distribution unit, complete within a metal enclosure from which one (1)
or more low-voltage power circuits are taken.

3.43. Miner. -- The term "miner" means any individual working on or around a surface mine who is
employed by the operator.
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3.44. Neutral (derived). -- Theterm "neutral (derived)" means a neutral point or connection established
by the addition of a "zigzag" or grounding transformer to a normally underground power system.

3.45. Neutral point. -- The term "neutral point" means the connection point of transformer or
generator windings from which the voltage to ground is nominally zero (0), and is the point generally used
for system groundings in wye-connected A.C. power system.

3.46. Non-electric delay blasting caps. -- The term "non-electric delay blasting caps” means a blasting
cap with an integral delay element in conjunction with and capable of being detonated by a detonation
impulse or signal from a miniaturized detonating cord.

3.47. Office of miners’ health, safety and training. -- The term “office of miners’ health, safety and
training” means the agency continued under W. Va. Code §22A-1-1.

3.48. OMHST. -- The term “OMHST” means the office of miners’ health, safety and training.

3.49. Operator. -- The term "operator" means any firm, corporation, partnership or individual
operating any surface coal mine or part thereof, or engaged in the construction of any facility associated
with a coal mine.

3.50. Person. -- The term "person” means any individual, partnership, association, corporation, firm,
subsidiary of a corporation or other organization.

3.51. Portable (trailing) cable. -- The term "portable (trailing) cable" means a flexible cable or cord used
for connecting mobile, portable or stationary equipment in mines to a trolley system or other external
source of electric energy where permanent mine wiring is prohibited or is impracticable.

3.52. Primer. -- The term "primer"” means a cartridge or container of explosives into which a detonator
or detonating cord is inserted or attached, and whose purpose is to initiate the main explosive charge.

3.53. Qualified person. -- The term "qualified person" means a person who has completed an
examination and is considered qualified on record by OMHST.

3.54. Safety fuse. -- The term "safety fuse" means a flexible cord containing an internal burning
medium by which fire or flame is conveyed at a continuous and uniform rate from the point of ignition to
the point of use, usually a blasting cap.

3.55. Superintendent. -- The term "superintendent” means the person who shall have, on behalf of
the operator, immediate supervision of one (1) or more mines.

3.56. Supervisor. -- The term "supervisor" means a superintendent, mine foreman, assistant mine
foreman, or any person specifically desighated by the superintendent or mine foreman to supervise work
of employees and who is acting pursuant to such specific designation and instructions.

3.57. Surface mine. -- The term “surface mine” means all areas surface mined or being surface mined
as well as adjacent areas ancillary to the operations, together with preparation and processing plants;
storage areas and haulageways, roads, shops and trails; and coal prospecting. "Surface mine" for the
purpose of this rule shall not mean the surface operations connected with an underground coal mine.
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3.58. Work of preparing the coal. - The term "work of preparing the coal" means the breaking,
crushing, sizing, cleaning, washing, drying, mixing, storing, loading, and removing of over-burden from the
top of the coal for the purpose of extracting coal.

3.59. Working place. -- The term "working place" means all areas in or about a surface mine where
persons are working.

3.60. Wye-connected. -- The term "wye-connected" means a power system connection in which one
(1) end of each phase windings or transformers or A.C. generators are connected together to form a neutral
point, and a neutral conductor may or may not be connected to the neutral point, and the neutral point may
or may not be grounded.

3.61. Zigzag transformer (grounding transformer). -- The term "zigzag transformer (grounding
transformer)" means a transformer intended primarily to provide a neutral point for grounding purposes.

§56-3-4. Applicability and Enforcement of Laws Safeguarding Life and Property; Rules; Authority of
OMHST Regarding Safety Laws.

4.1. All provisions of the mining laws of this state intended to safeguard life and property shall extend
to all surface mining operations insofar as such laws are applicable thereto. The director of OMHST shall
promulgate reasonable rules in accordance with the provisions of chapter 29A of the code to protect the
safety of those employed in and around surface mines. The enforcement of all laws and rules relating to
the safety of those employed in and around surface mines is hereby vested in OMHST and shall be enforced
according to the provisions of chapter 22A of the code.

§56-3-5. Director of OMHST - Appointment; Term of Office.

5.1. There shall be a director of OMHST, who shall be appointed by the governor with the advice and
consent of the senate and who shall serve subject to the provisions of W. Va. Code §22A-1-3.

§56-3-6. Director of OMHST - Powers and Duties.

6.1. The director of OMHST is hereby empowered and it is his/her duty to administer and enforce the
provisions of this rule relating to health and safety inspections and enforcement and training in coal mines,
underground clay mines, open pit mines, cement manufacturing plants and underground limestone and
sandstone mines.

6.2. The director of OMHST has full charge of the agency. The director has the power and duty to:
6.2.1. Supervise and direct the execution and enforcement of the provisions of this rule.

6.2.2. Employ such assistants, clerks, stenographers and other employees as may be necessary to
fully and effectively carry out his/her responsibilities and fix their compensation, except as otherwise
provided in this rule.

6.2.3. Assign mine inspectors to divisions or districts in accordance with the provisions of W. Va.
Code §22A-1-8 as may be necessary to fully and effectively carry out the provisions of this rule, including
the training of inspectors for the specialized requirements of surface mining, shaft and slope sinking and
surface installations and to supervise and direct the mine inspectors in the performance of their duties.
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6.2.4. Suspend, for good cause, any mine inspector without compensation for a period not
exceeding thirty (30) days in any calendar year.

6.2.5. Prepare report forms to be used by mine inspectors in making their findings, orders and
notices, upon inspections made in accordance with this rule.

6.2.6. Hear and determine applications made by mine operators for the annulment or revision of
orders made by mine inspectors, and to makeinspections of mines, in accordance with the provisions of this
rule.

6.2.7. Cause a properly indexed permanent and public record to be kept of all inspections made by
the director or by mine inspectors.

6.2.8. Make annually a full and complete written report of the administration of the office to the
governor and the legislature of the state for the year ending June 30. The report shall include the number
of visits and inspections of mines in the state by mine inspectors, the guantity of coal, coke and other
minerals (excluding oil and gas) produced in the state, the number of individuals employed, number of mines
in operation, statistics with regard to health and safety of persons working in the minesincluding the causes
of injuries and deaths, improvements made, prosecutions, the total funds of the office from all sources
identifying each source of the funds, the expenditures of the office, the surplus or deficit of the office at the
beginning and end of the year, the amount of fines collected, the amount of fines imposed, the value of fines
pending, the number and type of violations found, the amount of fines imposed, levied and turned over for
collection, the total amount of fines levied but not paid during the prior year, the titles and salaries of all
inspectors and other officials of the office, the number of inspections made by each inspector, the number
and type of violations found by each inspector. However, no inspector may be identified by name in this
report. Such reports shall be filed with the governor and the legislature on or before December 31 of the
same year for which it was made, and shall upon proper authority be printed and distributed to interested
persons.

6.2.9. Call or subpoena witnesses for the purpose of conducting hearings into mine fires, mine
explosions or any mine accident; to administer oaths and to require production of any books, papers,
records or other documents relevant or material to any hearing, investigation or examination of any mine
permitted under chapter 22A of the code or this rule. Any witness so called or subpoenaed shall receive
$40 per diem and shall receive mileage at the going rate for state employees for each mile actually traveled,
which shall be paid out of the state treasury upon a requisition upon the state auditor, properly certified by
the witness.

6.2.10. Institute civil actions for relief, including permanent or temporary injunctions, restraining
orders, or any other appropriate action in the appropriate federal or state court whenever any operator or
the operator's agent violates or fails or refuses to comply with any lawful order, notice or decision issued
by the director or his/her representative.

6.2.11. Beginning January 1, 2013, the director shall share information regarding suspension or
revocation of a certificate of a certified person, as defined in this rule for violation of the substance abuse
provisions of chapter 22A of the code with other states that subject similar persons to disciplinary action
for violation of a substance abuse policy.

6.2.12. The director shall propose rules for legislative approval pursuant to W. Va. Code §29A-3-1
et seq., a rule establishing a program for the sharing of information between employers who employ
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certified persons regarding the discharge of persons in safety sensitive positions as defined in W. Va. Code
R. §56-19-3.17 for violation of an employer's substance abuse policy.

6.2.13. Perform all other duties which are expressly imposed upon him/her by the provisions of
chapter 22A of the code and this rule.

6.2.14. Impose reasonable fees upon applicants taking tests administered pursuant to the
requirements of chapter 22A of the code and this rule.

6.2.15. Impose reasonable fees for the issuance of certifications required under chapter22A of the
code and this rule.

6.2.16. Prepare study guides and other forms of publications relating to mine safety and charge a
reasonable fee for the sale of the publications.

6.2.17. Make all records of the office open for inspection of interested persons and the public.

6.3. The director of OMHST, or his/her desighee, upon receipt of the list of approved innovative mine
safety technologies from the Mine Safety Technology Task Force, has thirty days to approve or amend the
list as provided in W. Va. Code §11-13BB-4. Atthe expiration of the time period, the director shall publish
the list of approved innovative mine safety technologies as provided in W. Va. Code §11-13BB-4.

§56-3-7. Director of OMHST; Eligibility.

7.1. The director shall be appointed by the governor, by and with the advice and consent of the senate,
and shall serve at the will and pleasure of the governor.

§56-3-8. Director of OMHST; Oath and Bond.

8.1. The director of OMHST shall, before entering upon the discharge of his/her duties, take the oath
of office prescribed by section 5, article 4 of the constitution of West Virginia, and shall execute a bond, with
surety approved by the governor, in the penal sum of ten thousand dollars ($10,000), which security to be
approved by the governor, conditioned upon the faithful discharge of his/her duties, a certificate of which
oath and which bond shall be filed in the office of the secretary of state. Premiums on the bond shall be paid
from office funds.

§56-3-8. Mine Inspectors May Be Appointed to Fill Vacancy in OMHST; Permanent Tenure Benefits not
Affected.

9.1. Notwithstanding any other provisions of law, if a vacancy occurs in any appointive position within
OMHST, any mine inspector having permanent tenure, if qualified, may be appointed to such appointive
position without forfeiting any of the benefits which have accrued to him/her because of his/her permanent
tenure as a mine inspector.

§56-3-10. Eligibility for Appointment as Surface Mine Inspector; Qualifications; Salary and Expenses;
Removal.

10.1. In order to qualify for employment as a surface mine inspector, an eligible applicant shall meet
the requirements found in W. Va. Code §22A-1-13, and submit to a written and oral examination given by
the board of coal mine health and safety. The examination shall relate to the duties to be performed by a
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surface mine inspector and may, subject to the approval of the board of coal mine health and safety, be
prepared by the director.

10.2. If the board of coal mine health and safety finds after investigation and examination that the
applicant (1) is eligible for appointment, and (2) has passed each required examination with a grade of at
least seventy-five percent (75%), or an overall combined average score of eighty percent (80%), the board
of coal mine health and safety shall add such applicant’s name and grade to the register of qualified eligible
candidates and certify its action to the director. The director may then appoint one (1) of the candidates
from the three (3) having the highest grades.

10.3. Allsuch appointees shall be citizens of West Virginia, in good health, notless than twenty-four (24)
years of age, of good character and reputation, and temperate in habits. No person shall be eligible for
permanent appointment as a surface mine inspector until having served in a probationary status for a period
of one (1) year to the satisfaction of the director.

10.4. Surface mine inspectors serving as such on the effective date of this section (July 1, 1977) may
continue to serve for a probationary period not exceeding one (1) year and if eligible as prescribed by this
section, may qualify for appointment during such probationary period in accordance with the provisions of
this section.

10.5. However, surfacemineinspectors employed on the effective date of this section (July 1, 1977)and
who have served to the satisfaction of the director for a period of two (2) years or more may continue to
serve on a permanent tenure basis. In the performance of duties devolving upon surface mine inspectors,
they shall be responsible to the inspector-at-large of OMHST of their respective region.

10.6. Salaries of surface mine inspectors shall be not less than fifty-three thousand nine hundred four
dollars (§53,904.00) per year. In the discharge of their official duties in privately owned vehicles, surface
mine inspectors shall receive mileage at the rate applicable to state employees. A surface mine inspector,
after having received a permanent appointment, may be removed from office only for physical or mental
impairment, incompetency, neglect of duty, publicintoxication, malfeasance in office, or othersimilar good
cause.

§56-3-11. Mine Inspectors' Examining Board Abgolished and Duties Imposed Upon the Board of Coal Mine
Health and Safety.

11.1. The mine inspectors’ examining board is hereby abolished and all duties and responsibilities
imposed upon the mine inspectors’ examining board are transferred and hereby imposed upon the board
of coal mine health and safety.

11.2. The board of coal mine health and safety shall meet at such times and places as shall be
designated by the chairman. It shall be the duty of the chairman to call a meeting of the board of coal mine
health and safety on the written request of three (3) members or the director of OMHST. Notice of each
meeting shall be given in writing to each member by the secretary at least five (5) days in advance of the
meeting.

11.3. A quorum of this board is four (4) members which shall include at least two (2) members
representing the viewpoint of operators and at least two (2) members representing the viewpoint of the
working miners, and the board may act officially by a majority of those members who are present, except
ho vote of this board may be taken unless all six (6) voting members are present.
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11.4. In addition to other duties expressly set forth in W. Va. Code §22A-6-1 et seq., the board of coal
mine health and safety shall:

11.4.1. Establish, and from time to time revise, forms of application for employment as mine
inspectors and forms for written examinations to test the qualification of candidates for the position;

11.4.2. Adopt and promulgate reasonable rules relating to the examination, qualification and
certification of candidates for appointment as mine inspectors, and hearings for removal of inspectors,
required to be held under chapter 22A of the code. All of such rules shall be printed and a copy thereof
furnished by the secretary of the board to any person upon request;

11.4.3. Conduct after public notice of the time and place thereof, examinations of candidates for
appointment as mine inspector. By unanimous agreement of all members of the board of coal mine health
and safety, one (1) or more members of the board of coal mine health and safety may be designated to give
a candidate the written portion of the examination.

11.4.4. Prepare and certify to the director aregister of qualified eligible candidates for appointment
as mine inspectors. The register shall list all qualified eligible candidates in the order of their grades, the
candidates with the highest grade appearing at the top of the list. After each meeting of the board of coal
mine health and safety held to examine such candidates, and at least annually, the board of coal mine health
and safety shall prepare and submit to the director a revised and corrected register of qualified eligible
candidates for appointment as mine inspector, deleting from such revised register all persons (a) who are
no longer residents of West Virginia, (b) who have allowed a calendar year to expire without, in writing,
indicating their continued availability for such appointment, © who have been passed over for appointment
for three (3) years, (d) who have become ineligible for appointment since the board of coal mine health and
safety originally certified that such person was qualified and eligible for appointment as mine inspector, or
(e) who, in the judgment of the board of coal mine health and safety, should be removed from the register
for good cause.

11.4.5. Cause the secretary of the board of coal mine health and safety to keep and preserve the
written examination papers, manuscripts, grading sheets, and other papers of all applicants for appointment
as mine inspector for such period of time as may be established by the board of coal mine health and safety.
Specimens ofthe examinations given, together with the correct solution of each question, shall be preserved
permaneantly by the secretary of the board of coal mine health and safety;

11.4.6. Issue a letter or written notice of qualifications to each successful eligible candidate;

11.4.7. Hear and determine proceedings for the removal of mine inspectorsin accordance with the
provisions of chapter 22A of the code;

11.4.8. Hear and determine appeals of mine inspectors from suspension orders made by the
director pursuant to the provisions of W. Va. Code §22A-1-4: Provided, that an aggrieved inspector, in order
to appeal from any order or suspension, shall file such appeal in writing with the board of coal mine health
and safety nolater than ten (10) days after receipt of notice of suspension. On such appeal the board of coal
mine health and safety shall affirm the act of the director unless it be satisfied from a clear preponderance
of the evidence that the director has acted arbitrarily;

11.4.9. Make an annual report to the governor and the director concerning the administration of
mine inspection personnel in the state service, making such recommendations as the board of coal mine
health and safety considers to be in the public interest.

10
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§56-3-12. Director and Inspectors Authorized to Enter Mines; Duties of Inspectors to Examine Mines; No
Advance Notice; Reports After Fatal Accidents.

12.1. The director or his/her authorized representative shall have authority to visit, enter, and examine
any mine, whether underground or surface and may call for the assistance of any mine inspector or
inspectors whenever such assistance is necessary in the examination of any mine. The operator of every
coal mine shall furnish the director or mine inspector proper facilities for entering such mine and making
examination or obtaining information.

12.2. If miners at any mine or one of their authorized representatives have reason to believe that
dangerous conditions are existing or that the law is not being complied with, they may request the director
to have an immediate investigation made.

12.3. Mine inspectors shall devote their full time and undivided attention to the performance of their
duties, and they shall examine all of the mines in the respective districts and as often, in addition thereto,
as the director may direct, or the necessities of the case or the condition of the mine or mines may require,
with no advance notice of inspection provided to any person, and they shall make a personal examination
of each surface mine operation for the purpose of determining whether a danger, described in W. Va. Code
§§22A-1-14 and 15 exists in any such mine, or whether any provisions of chapter 22A of the code are being
violated or have been violated within the past forty-eight (48) hours in any such mine.

12.4. In addition to the other duties imposed by this rule, it shall be the duty of each inspector to note
each violation found and issue an order or notice, as appropriate for each violation so noted. During the
investigation of any accident, any violation may be noted whether or not theinspector actually observes the
violation and whether or not the violation exists at the time the inspector notes the violation, so long as the
inspector has clear and convincing evidence the violation has occurred or is occurring.

12.5. The mine inspector shall visit the scene of each fatal accident occurring in any mine within his/her
district and shall make an examination into the particular facts of such accident; make a report to the
director, setting forth the results of such examination, including the condition of the mine and the cause or
causes of such fatal accident, if known, and all such reports shall be made available to the interested parties,
upon written requests.

12.6. At the commencement of any inspection of a coal mine by an authorized representative of the
director, the authorized representative of the miners at the mine at the time of such inspection shall be
given an opportunity to accompany the authorized representative of the director on such inspection.

§56-3-13. Findings Orders and Notices.
13.1. Imminent Danger, Withdrawal Order, Notice of Violation and Abatement.

13.1.1. Ifupon any inspection of a coal mine an authorized representative of the director finds that
an imminent danger exists, such representative shall determine the area throughout which such danger
exists, and thereupon shall issue forthwith an order requiring the operator of the mine or the operator’s
agent to cause immediately all persons, except those referred to in subdivisions 13.1.3.a., 13.1.3.b,,
13.1.2.c.,and 13.1.3.d. of subsection 13.1.3., to be withdrawn from and to be prohibited from entering such
area until an authorized representative of the director determines that such imminent danger no longer
exists. All employees on the inside and outside of a mine who are idle as a result of the posting of a
withdrawal order by a mineinspector shall be compensated by the operator at their regular rates of pay for
the period they are idled, but not more than the balance of such shift. If such orderis not terminated prior
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to the next working shift, all such employees on that shift who are idled by such order shall be entitled to
full compensation by the operator at their regular rates of pay for the period they are idled, but for not more
than four (4) hours of such shift.

13.1.2. If, upon any inspection of a coal mine, an authorized representative of the director finds that
there has been a violation of law, but the violation has not created an imminent danger, he/she shall issue
anotice to the operator or the operator’s agent, fixing a reasonable time for the abatement of the violation.
If, upon the expiration of the period of time, as originally fixed or subsequently extended, an authorized
representative of the director finds that the violation has not been totally abated, and if he/she also finds
that the period of time should not be further extended, he/she shall find the extent of the area affected by
the violation and shall promptly issue an order requiring the operator or the operator’s agent to cause
immediately all persons, except those referred to in subdivisions 13.1.3.a.,13.1.3.b.,13.1.2.c.,and 13.1.3.d.
of subsection 13.1.3., to be withdrawn from, and prohibited from entering such area until an authorized
representative of the director determines that the violation has been abated.

13.1.3. The following persons shall not be required to be withdrawn from or prohibited from
entering any area of the coal mine subject to an order issued under this section:

13.1.3.a. Any personwhose presence in such area is necessary, in the judgment of the operator
or an authorized representative of the director, to eliminate the condition described in the order;

13.1.3.b. Any public official whose official duties require him/her to enter such area;

13.1.3.c. Any representative of the minersin such mine whois, in the judgment of the operator
or an authorized representative of the director, qualified to make coal mine examinations or who is
accompanied by such person and whose presence in such area is necessary for the investigation of the
conditions described in the order; and

13.1.3.d. Any consultant to any of the foregoing.

13.2. Notices and orders issued pursuant to this rule shall contain a detailed description of the
conditions or practices which cause and constitute an imminent danger or a violation of any mandatory
health and safety standard and, where appropriate, a description of the area of the coal mine from which
persons must be withdrawn and prohibited from entering.

13.3. Each notice or order issued under this rule shall be given promptly to the operator of the coal
mine or the operator’s agent by an authorized representative of the director issuing such notice or order,
and all such notices and orders shall be in writing and shall be signed by such representative and posted on
the bulletin board at the mine.

13.4. A notice or order issued pursuant to this rule may be modified or terminated by an authorized
representative of the director.

§56-3-14. Review of Orders and Notices by the Director.

14.1. An operator, issued an order pursuant to the provisions of W. Va. Code §22A-1-15, or any
representative of miners in any mine affected by such order or by any modification or termination of such
order, may apply to the director for review of the order within thirty (30} days of receipt thereof or within
thirty (30) days of its modification or termination. An operator, issued a notice pursuant to W. Va. Code
§22A-1-15(b) or any representative of miners in any mine affected by such notice, may, if he/she believes
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that the period of time fixed in such notice for the abatement of the violation is unreasonable, apply to the
director for review of the notice within thirty (30} days of the receipt thereof. The applicant shall send a
copy of such application to the representative of miners in the affected mine, or the operator, as
appropriate. Upon receipt of such application, the director shall cause such investigation to be made as he
deemed appropriate. Such investigation shall provide an opportunity for a public hearing, at the request
of the operator or the representative of miners in such mine, to enable the operator and the representative
of miners in such mine to present information relating to the issuance and continuance of such order or the
modification or termination thereof or the time fixed in such notice. The filing of an application for review
under this law shall not operate as a stay of any order or notice.

14.2. The operator and the representative of the miners shall be given written notice of the time and
place of the hearing at least five (5) days prior to the hearing.

14.3. Upon receiving the report of such investigation, the director shall make findings of fact, and shall
issue a written decision, incorporating therein an order vacating, affirming, modifying, or terminating the
order, or the modification or termination of such order, or the notice complained of and incorporate the
findings therein.

14.4. In view of the urgent need for prompt decision of matters submitted to the director under this
rule, all actions which the director takes under this section shall be taken as promptly as practicable,
consistent with adequate consideration of issues involved.

14.5. Pending completion of the investigation required by this section, the applicant may file with the
director a written request that the director grant temporary relief from any modification or termination of
order, or from any order issued under W. Va. Code §22A-1-14, except an order issued under W. Va. Code
§22A-1-15, together with a detailed statement giving reasons for granting such relief. The director may
grant such relief, under such conditions as hefshe may prescribe, if:

14.5.1. A hearing has been held in which all parties were given an opportunity to be heard;

14.5.2. The applicant shows that there is substantial likelihood that the findings of the director will
be favorable to the applicant; and

14.5.3. Such relief will not adversely affect the health and safety of miners.
14.6. Notemporary relief shall be granted in the case of a notice issued under W. Va. Code §22A-1-15.

§56-3-15. Posting of Natices, Orders, and Decisions; Delivery to Agent of Operator; Names and Addresses
to be Filed by Operator.

15.1. At each coal mine there shall be maintained an office with a conspicuous sign designatingit as the
office of the mine, and a bulletin board at such office or at some conspicuous place near an entrance of the
mine, in such manner that notices, orders, and decisions required by the code or this rule to be posted on
the mine bulletin board may be posted thereon, be easily visible to all persons desiring to read them, and
be protected against damage by weather and against unauthorized removal.

15.2. A copy of any notice, order, or decision required by this rule to be given to an operator shall be

delivered to the office of the affected mine, and a copy shall be immediately posted on the bulletin board
of such mine by the operator or the operator’s agent.
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